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LAW FOR THE ffiDIAIS. 



" The Indian commands respect for his rights only so long as he inspires 
terror for his rifle." — Gsjneral Ceook:. 

It may be presumed that the late Secretary of the Interior has 
given xss the ultimate results of his experience with Indian affairs 
in his recent article in The Noeth American Review. He has 
vividly stated the difficulties of the problem, has shown where the 
blame for the starting and continuance of these difficulties is to 
rest, and has acknowledged manfully that the Government as 
now exercised cannot reasonably be expected to accomplish a f uU 
solution of the question. His ai^;icle was perhaps called forth by 
the peculiar interest on the subject which has recently appeared 
in almost all parts of the country, as he refers to the advocates 
of the movement to secure law for the Indians as " some sincere 
philanthropists" and " that class of philanthropists who, in their 
treatment of the Indian Question, pay no regard to surrounding 
drcumstances." The views and aims of the friends of this move- 
ment have not received, perhaps, as fuU statement and vindica- 
tion as they deserve, — they certainly suffer somewhat by dispar- 
agement in the article to which reference is made : consequently 
a fair hearing may not be regarded as undue or unnecessary. 

That Law is the solution of the Indian problem would seem 
to be a self-evident proposition, yet this is persistently ignored 
by Mr. Schurz. 

" I am aware," he says, " that I have not discussed here all 
points of importance connected with the Indian problem ; such, 
for instance, as the necessity of extending the jurisdiction of the 
courts over Indian reservations, bringing the red men under the 
protection as well as the restraints of the law, etc. It has been 
my purpose merely to set forth those important points which, in 
the practical management of Indian affairs, should be steadily 
kept in view." It would seem from this that the confessed 
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necessity of extending law to the Indians is not regarded as 
belonging to the " practical management of Indian affairs." 

What then, we ask, is "practical," and what "theoretical," 
in the policy of the Government toward its wards ? 

Columbia thus speaks to the Indian : 

Theoretically. "You need the protection as well as the 
restraint of just and equitable laws." 

Practically. " This you might have were it not for the unfort- 
unate circumstance that you are not a person. When some 
philanthropists in an out-of-the-way village appealed on your 
behalf to the courts, it was necessary for me to send a lawyer to 
argue that you have no personality. When I was beaten, I could 
not consent to have the suit taken to the Supreme Court of the 
United States, as that would have made protection of Indians a 
law of the land." 

Theor. " You have rights that I am bound to respect." 

Prac. " But these rights may be ignored so easily, under cer- 
tain unfortunate statutes of 1789 and 1873, that I find it impossi- 
ble to respect them." 

TJteor. " You own your land. I have secured it to you by 
most solemn treaties. I have acknowledged your title to it on 
many occasions." 

Prac. " You cannot seU your land — except to me. In addi- 
tion to this, when a party of greedy miners or homesteaders 
clamor for your possessions, saying that you interfere with the 
progress of civilization, I am in duty bound to rob you of your 
land and move you out of the way, even against your consent." 

Theor. "A corporation may be held responsible for the 
actions of its agents." 

Prac. " You must not imagine that I can be held responsible 
for the misdeeds of my inspectors or agents. If those placed over 
you appropriate your funds, aU that I can do is to remove them 
and put the political friends of some other senator in their 
places." 

Theor. "You have a certain degree of intelligence — sufficient 
to make treaties." 

Prac. " If I find, in my superior wisdom, that certain treaties 
are better broken, you have not sufficient intelligence to place 
any obligation upon me to keep my stipulations. Hush 1 You 
must not clamor for legal protection — that can only come as you 
advance in intelligence. Continue as you are: rob and be robbed, 
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Mil and be killed — the conflict can result in only one way; and 
if you succeed in attaining a certain standard of education and 
docility before being exterminated, I will extend over you the 
jurisdiction of the courts." 

This does not seem to us to caricature, in the slightest degree, 
the difference between the professions and the practice of the 
Government. And it seems to us that the difficulties in the 
control of Indian tribes, which make this difference almost neces- 
sary, can never be removed until the protection of our law is 
accorded to the red men. 

The first great diifleulty mentioned by Mr. Schurz is the 
adjusting of complaints between the frontiersmen and the 
Indians. The blame of many of the conflicts between the Gov- 
ernment and its wards is rightly laid upon the miners and home- 
steaders who encroach upon the possessions of the Indians. 
The wide-awake prospector knows perfectly that, if a lead runs 
into an Indian reservation, he may foUow it beyond the line 
without danger of being successfully prosecuted for infringe- 
ment. The restless and unscrupulous squatter in Northern 
Nebraska or Southern Dakota knows perfectly that the horses 
of the Russian who lives just to the east of him may not be 
stolen with impunity, but that the ponies of the Indian residing 
just to the west may be appropriated and the owner can make 
no appeal to the law — indeed, can only secure his property by 
stealing it back. And in this transaction should a squabble 
occur, the only result, in all probability, would be that a hue 
and cry would be raised in the land against the Indian, so 
that his removal would be more speedy and inevitable. 

All this the late Secretary of the Interior acknowledges to be 
true, but he will not admit that it results from the lack of that 
legal protection which, in a practical management of Indian 
affairs, he places in the background. He does not seem to regard 
the fact that seems so plain to us, that it is absence of law that 
places a premium upon the spoliation of the red man. At one 
moment he seems very near this thought : " It is a well-known 
fact," he says, "that the frontiersman almost always looks upon 
Indian lands as the most valuable in the neighborhood, simply 
because the Indian occupies them, and the white man is excluded 
from them." But upon the next page he reveals the pitiable 
weakness of the present system of conducting Indian affairs: 
■''It would be difftcnlt to oonvince" many of the frontiersmen 
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"that it is a crime to Mil an Indian, or that to rob an Indian 
of his lands is not a meritorious act." So it would be difficult, 
were there no law against theft, to convince the next feUow who 
purloins a suit from the clothier's that his action was a crime. 
But has the law of the United States lost its majesty and power? 
Can it not, by a wholesome example or two, "convince" any crimi- 
nal of his crime, and any murderer of the penalty attached to his 
act? Have the inducements of society — even frontier society — 
to cling together in the enforcement of law lost their efficacy ? 
Truly, in the pi'otection of Indians by oxu* United States courts, 
grave difficulties would doubtless arise, growing out of this 
prejudice against the red men. But if our position is well taken, 
— that this very prejudice owes its origin to the absence of law, — 
it might be expected quite rapidly to disappear, now that law 
would be present. The same complications have been observed 
to exist in several instances in the past — in the early days of the 
Anglo-Saxon race, as well as in the case of the black and yellow 
races in our own land; but as these have disappeared, or give 
promise of so doing, it needs but the same public sentiment to 
accomplish a like result for the red men. 

It seems to us, furthermore, that what the late Secretary says 
concerning the use of our army in the management of Indian 
affairs advertises a singular weakness on the part of our Govern- 
ment. He states that, when collisions occur between the settlers 
and the Indians, an appeal is made by the white men to the 
Government, and of course our troops are engaged upon their 
side. No investigation is made into the causes of the conflict, — 
in a majority of instances, as is freely admitted, the Indians are 
the original sufferers, — but in obedience to a certain infatuation 
of precedent the forces of our nation are commanded to advance 
against the red men. All of our prominent officers who have 
been called upon to fight upon the frontier have protested, as is 
well known, against this barbarous policy. The noble, passionate 
outcry of General Crook, in view of the massacre of the Chey- 
ennes at Port Eobinson, by command of a United States officer, 
is simply one example in a hundred of what those who know 
most of border conflicts feel. Why must the power of the 
United States be exercised always upon the side of the whites, 
even when the Indians are in the right ? ShaU the means that 
every white man, native or foreign, finds so available for his 
protection in this country be denied to the original owners of 
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the soil we now possess ? These questions are not the outcries 
of sentimental philanthropy, it seems to us, but the suggestion 
of the very first thing to be regarded in the practical management 
of Indian affairs. 

Let us take two notable examples in which an appeal to the 
law would, in all probability, have saved, on the part of the 
United States, a costly and bloody war or an expensive settle- 
ment, and, on the part of the Indians, much suffering. The first 
case is that of the Utes in Colorado. According to the claims 
of these Indians, the cause of their outbreaks, which resTilted 
in the death of Thornburgh and Meeker, was the suffering 
caused among them by the culpable neglect of the Government 
to supply them with food. That their statements were true we 
have the most explicit testimony of their agent, E. H. Danforth 
(1877) : 

"The annuitieB and supplies famished these Indians amount to not over 
one-half that required for their support. None of their annuity goods (and 
but part of their supplies) have reached this agency during the year. Goods 
purchased in August of last year have been lying in the railroad depot, one 
hundred and seventy-five miles away, since November last, a period of over 
nine months. Flour purchased the first of June is still at EawUns. No 
clothing, blanket, tent, implement, or utensil of any kind has been issued 
at this agency for nearly two years; no flour, except once, — fifteen pounds 
to a family, — since last May. In addition to the usual proportion of their 
subsistence, which the Indians provide for themselves, they have had this 
great deficiency to make up, in whole or in part, some way." 

To this testimony may be added the fact that, during the 
winter preceding the Ute outbreak, dispatches were sent to 
Omaha detailing the almost famishing condition of the Indians, 
and begging for aid. The Utes endured this state of affairs with 
singular patience for about two years. Mr. Meeker himself tes- 
tifies to the generally peaceable character of the Indians under 
him : " These Ute Indians are peaceable, respecters of the right 
of property, and, with few exceptions, amiable and prepossessing 
in appearance. There are no quarrelsome outbreaks; no rob- 
beries; and, perhaps, not half a dozen who pilfer, and these 
are well known." This being the general character of these 
Indians, it seems to us a most reasonable proposition that if 
the Utes had been allowed to go into the nearest court and 
lay claim to the property, confessedly theirs, lying wasting 
at Rawlins, the outbreak would have been avoided, and the 
lives saved. 
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The other case, out of hundreds that might be cited, is that 
of the Poncas. Whatever sentimentality the "certain philan- 
thropists " have been guilty of, it may be fairly claimed for them 
that in showing up the Ponca case a grievous system of wrongs 
has been so effectually disclosed that no inspector will ever again 
attempt the removal of a tribe of Indians against their will. The 
fruits of our imjust treatment of the Poncas were: The loss 
of nearly three hundred lives out of the seven hundred and 
seventeen Poncas who, in the spring of 1877, were living 
happily in their homes in Northern Nebraska and Southern 
Dakota; the loss of one manly Indian, shot down in cold 
blood, because of his natural desire to return to the home of his 
fathers; and the paying out of more than $200,000 from the 
funds of the G-ovemment in expenses of removal and in settle- 
ment. Now, let us suppose that when Colonel Kemble appeared 
with his soldiers upon the Ponca reservation, and insisted that 
the Indians should leave their homes, it had been the privilege 
of the chief of the tribe to sue out a writ of ejectment, and put 
the intruders off, where would have been the occasion for further 
trouble ? Every one admits that the removal of the Poncas was 
sheer robbery — an unblushing outrage. 

It is very important to observe that granting to Indians the 
protection of law does not necessarily imply making them citi- 
zens at once. Secretary Schnrz seems to regard this as our 
immediate object, since he says: "The end to be reached is 
unquestionably the gradual absorption of the Indians in the 
great body of American citizenship. When that is accomplished, 
then, and then only, the legal status of the Indian will be clearly 
and finally fixed. But we should not indulge in the delusion 
that the problem can be solved by merely conferring upon them 
rights they do not yet appreciate and duties they do not yet 
understand." Then the writer proceeds to put upon paper a very 
subtle contradiction of himself. Upon page 8 of his article there 
are the following statements: 

Mrst. Indians ought not to have full citizenship at once. 

Second. They should at once have that part of citizenship which 
would give them standing in the courts necessary for protection. 

Third. As they should have fuU citizenship finally, the 
Grovemment should prepare them for it. 

Fourth. To do this the Government should have absolute 
power, "a sort of omnipotence on earth." For this purpose the 
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Government must continue its policy of exercising care and guid- 
ance through commissioner and agents, as the Indians are " accus- 
tomed " to this. 

It is easily seen that this " omnipotence upon earth" would 
effectually do away with the second statement made above, since 
there would then be no place for the enjoying of that part of 
citizenship which would give the Indians a standing in the court. 
And when we take this advocacy of "care and guidance " with the 
previous statement of the article that the Government "has 
frequently tried, in good faith, to protect them against encroach- 
ment, and almost as frequently it has failed," and " the Indians 
will be hunted down at whatever cost," the self-contradiction of 
the present policy of the Government becomes apparent. 

"We wish to relieve Secretary Schurz from his dilemma. We 
wish to show the Government a way out of its embarrassment. 
This is not impudent egotism on our part, for we point simply to 
the historical fact that law has always availed to settle and 
civilize society. As " care and guidance " have confessedly 
faUed, why not associate with them the protection of law? We 
desire simply to hold Secretary Schurz to his statement : " They 
should certainly have that standing in the courts which is neces- 
sary for their protection." "We are far from advocating that they 
should immediately be endowed with full citizenship. They may 
have a part of this great privilege without the whole. A child 
may enjoy the protection of the law, a woman may appeal to our 
courts, an Englishman traveling through our country may claim 
redress for injuries, although none of them could vote. The 
Indian would, therefore, not occupy an anomalous position if he 
shoxild be admitted to the United States courts, though for the 
time, or until he possessed statutory qualification, debarred from 
the full rights of citizenship. 

The argument we draw from the Canadian Government's 
management of Indians is mentioned by Mr. Schurz. • He seeks 
to destroy its force by urging that in that country there is no 
strife for land. The white man there never imagines that he can 
despoil the Indians of their possessions and run no risk of pun- 
ishment. There is the most peaceful contact between the two 
races. The Canadian Government is not troubled with the fre- 
quent Indian outbreaks that have constituted the painful his- 
tory of our frontiers. This is the fact, and Secretary Schurz 
endeavors to explain it by declaring that the Canadian Govern- 
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ment "works "under conditions far less difficult" than those 
imposed on ours. " The number of their Indians is much less, 
and their unoccupied territory much larger." " Their agricult- 
ural settlements advance with far less rapidity than ours. 
There is far less opportunity for encroachment." But all this 
does not seem to us an adequate explanation of the lack of strife 
for land. There is certainly in Canada some " opportunity for 
encroachment," although far less than in this country, and the 
iauct that this encroachment does not occur is significant. When 
the opportunity for encroachment in this country, in its early his- 
tory, was " far less " than it is at present, white encroachment was 
the order of the day. Mr. Schurz himself testifies that, even in the 
most sparsely settled portions of our country, white men clamor 
for the Indian's land, for no other reason than that it belongs to the 
Indian. There must be some other explanation of the absence of 
strife for land in Canada than the mere fact that land is plenty. 
It seems to us that a far more reasonable explanation of this har- ' 
mony between the races is the far greater legal privilege enjoyed 
by the Indian in Canada. There he is regarded as a person 
before the law. If he commit a crime he is held individually 
responsible for it : but here the entire tribe is made chargeable 
for the misdeeds of its members. In our daily papers, a year 
since, an account was published of how a half-dozen of the 
mounted police of Canada rode into Sitting Bull's camp demand- 
ing the surrender of certain Indian criminals, and they were 
delivered up to justice. If they had not been found, the policy 
of the Canadian Government would not have permitted that 
their innocent tribesmen should be held responsible. This seems 
to us the Only reasonable policy. Fifth Avenue shall not be hung 
for the murders of the Five Points. But in the United States, 
the Indians have been punished by tribes for the misdeeds of 
individual offenders. The removal of Joseph's band, and the 
war against the entire tribe of Utes, are notable examples. That 
in Canada a half-dozen policemen secured the ends of justice and 
obviated an Indian war, while our army could not manage 
Sitting Bull on this side the border, must be regarded as a 
striking illustration of the advantages to be gained by extending 
the jurisdiction of the courts over our Indian population. 

Besides this treatment of the Indian as individually charge- 
able for his crimes, there is this other advantage in the policy of 
the Canadian Government: he enjoys far greater privileges of 
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protection in the conrts. This seems to us an adequate explana- 
tion of the absence of strife for land. There is no conflict 
between the white men and the Onondagas in New York State, 
simply because the Indians have the protection of the State laws. 
No white farmer of that State imagines that he can deprive the 
Indian of his farm or rob him of Ms stock. There is no strife for 
land — not because there is little "opportunity for encroachment," 
but because the Indians have the protection of law. If the 
United States law, which has sway in the Western States and 
Territories, might in like manner recognize the Indians as per- 
sons, the strife for land would soon cease. The extent of the 
Indian's possessions is not a factor in the question, because the 
Onondaga might be supposed to have a thousand acres and the 
white man but three, but the case would not be altered before 
the laws of New York. 

In instituting this comparison between the policy of the Can- 
adian Government and that of our own, the significant words of 
Sitting Bull and other Sioux to the Commission sent to treat 
with them are not without force. This Commission proceeded to 
Canada, and at Port Walsh met with the Sioux. The answer of 
Sitting Bull to the representatives of General Terry was: "For 
sixty-four years you have kept me and my people, and treated us 
bad. What have we done that you should want us to stop? We 
have done nothing. It is all the people on your side that have 
started us to do aU these depredations.* We could not go any- 
where else, and so we took refuge in this country." Nine, a 
Yankton, said: "Sixty-four years ago you got our country, and 
you promised to take good care of us and keep us. You ran 
from one place to another, killing us and fighting us. You did 
not treat us right over there, so we came back over here. I 

*That Sitting Bnll told the truth let General Sherman testify: "If the 
lands of the white man are taken, civilization justifies him in resisting the 
invader. Civilization does more than this : it brands him as a coward and a 
slave if he submits to the wrong. If the savage resists, civilization, with the 
Ten Commandments in one hand and the sword in the other, demands his 
immediate extermination." "Among civilized men, war usually springs from 
a sense of injustice. The best possible way, then, to avoid war is to do no 
act of injustice. When we learn that the same rule holds good with Indians, 
the chief difficulty is removed. But it is said our wars with them have been 
almost constant. Have we been uniformly unjust? We answer, unhesi- 
tatingly, yes." These words were also subscribed to by General Terry, the 
very man to whom Sitting BuU spoke in Canada. 
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come in to tliese people here, and they give me permission to trade 
with traders. That is the way I make my living." Even a squaw 
spoke to the Commission : " I came over to this country to raise 
my children and have a little peace." These Indians seem to 
have been well pleased with the difference between the Canadian 
policy and ours; and it is a fa«t that, when a threat was recently 
uttered to the Omahas that they would speedily be removed to 
the Indian Territory, certain of the more intelligent members of 
the tribe declared that they would take refuge under British law. 

The larger proportion of Secretary Schurz's article, however, 
is taken up with a discussion of the three elements entering into 
his programme for the elevation of the Indians. With his wise 
and humane suggestions we have not the slightest quarrel. But 
we do most earnestly insist that, upon the testimony of the 
agents in every part of our Indian country, it has been shown 
that the three things he advocates can only be secured, in any 
worthy degree, by the immediate extending of legal protection to 
those we desire to benefit. Let us have recourse to the candid 
words of those who know most, by personal contact, of Indian 
affairs, taking our quotations directly out of the ofl&cial records. 

The first element in Secretary Sehurz's programme is " that 
they be taught to work by making work profitable and attractive 
to them." This is certainly a most wise and necessary suggestion. 
And it is encouraging to know that there is in the Indian, the 
prevalent opinion of white men notwithstanding, a natural desire 
and aptitude for labor. To show that this is the case, let us quote 
■ftie testimonies of the men in charge of different agencies : 

" Many of them are now trying to cultivate patches of land along the little 
streams adjacent to the agency. Some of them have used their hands for 
shovels and hoes, and have shown them to me, worn and Weeding." — James 

Irwin, Agent, Bed Cloicd, Neb., 1877 " The Yanktons, now, are very 

ambitious to raise wheat, and have been breaking much land this summer, for 
next year's crop. Besides, they are cutting a very large amount of grass, to 
supply their stock with hay the coming winter, exhibiting, in this way, more 
than ever, providence and thrift." — J. W. Douglas, Yankton Agency, Dakota, 

1878 "In passing through the reservation, it looks like a settlement of 

■well-to-do frontier farmers." — James McLaughlin, Agent, ^aux, Dakota, 1878. 

" Those Indians located on small tracts of land are usually considerate 

of their fanning interests. Some are even models of industry." — C. G. Belk- 
nap, JuU River Agency, Gal., 1878 " They have exemplified their willing- 
ness to work, and during all their adversity have manifested a courage not 
more than equaled by the strongest-hearted white man in the land." — -James 
I. Fatten, Shoshone a;id Bannock Agency, 1877 "The Indians appear very- 
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much. delighted with having plenty of land to cultivate in future, and have 
shown a determination to work their farms this season to the best of their 

aMity." — W. T. Hughes, Standing Bock, Dakota, 1877 " The entire work 

of this agency is performed by Indians and half-castes." — J. G. Gasnumn, 

Yankton, Sioux, 1877 "The Indians of the agency are now living upon 

their farms, and cultivating their lands, and following the avocation of 
farmers, much the same as white farmers, on a small scale, the average 
number of acres cultivated by a single Indian or family being from twenty-five 
to fifty acres, while quite a number of them cultivate as high as fifty to one 

hundred acres." — T. B. Sinnot, Grand Bonde Agency, Oregon, 1878 "With 

much pleasure and pride I was enabled, last year, to speak of a marked 
increase in the spirit of thrift, as shown in efforts put forth by the Oneidas, in 
enlarged farms and more careful attention to their crops than in previous 
years. This year the increase is stiU more noticeable, and their improvement 
in this respect is worthy of much commendation, and great cause of rejoicing 
among the friends of the Indians ; and while they keenly feel the injustice 
done them by the inaction of the Government in not providing for the allot- 
ments of their lands and granting them citizenship, which they often and 
loudly call for, they have industriously sown their seed, and are now reaping 
a bountiful harvest as a result of their labor." — J. C. Bridgman, Green Bay 
Agency, Wis., 1878. 

This being tlie uniform testimony of the Indian agents, the 
question arises : Wherein lies the necessity of recommending that 
this labor be made profitable and attractive to them ? What cir- 
cumstances are there in the ease rendering their work unprofit- 
able and unattractive ? They seem to have ordinary industry ; 
why may they not reap the benefits which naturally result from 
toil and the real enjoyment that comes with it ? Let us see if the 
agents throw any light on this subject. 

J. W. Douglas, Yankton Agency, Dakota, 1878, says ; 

" Contrary to the popular impression, I believe that the Indian will work 
patiently and continuously, if the fruits of his labor are secured to him." 

To the same effect are the words of Isaiah Lightner, Santee 
Agency, Nebraska, 1878: 

" They have broken four hundred and sixty acres of new land during the 
past year, and are taking an increased interest in their farm work. This has 
been brought about by the hope that Congress will pass an act allowing them 
to take homesteads on these lands that they are improving." 

From these testimonies we are led to infer that there is some 
subtle difllculty in the way, so that the Indians have no assurance 
that they shall be allowed to enjoy the benefits of their toil. They 
seem to be haunted with the apprehension that, although they 
plant vineyards, another race shall eat of the fruits thereof. 
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Surely their past history has not tended to remove this appre- 
hension. In the past their toil has been decidedly unprofitable 
and unattractive, owing to the absence of protection by law. 
"Who could be "taught to work" when he knows, by the history 
of a hundred years, that the products of his labor will be appro- 
priated by his enemies ? The Poncas, for example, had several 
hundred acres under cultivation, but their rejoicing in their labor 
received a sudden check on their removal by force to the Indian 
Territory. And when Secretary Schurz, writing of their attempt 
to bring their case into court, declared, in a published deliver- 
ance, "Such a suit cannot be brought at all"; and "The bringing 
of the Ponca ease into the courts is impossible"; and that such a 
philanthropic desire as protecting the Indians by law is " unat- 
tainable," who can blame the Poncas for regarding their toil of 
years as unprofitable and unattractive ? To remove these nega- 
tive prefixes to the Secretary's chosen adjectives, it is simply 
necessary to endow the Indians with the protection of law. That 
this is almost a self-evident proposition, let the agents testify. 
When the question was asked by the G-overnment, "What are 
the impediments to the progress of Indians in self-support?" the 
agents unanimously replied: "Failure of Government to fulfill 
its promises in regard to land; frequent removals; need of law; 
unsettled state of the Indian question; fear of removal."* How 
could a race of people, under these discouragements, be expected 
to advance? How can the case be remedied save by supplying 
the defect? President Seelye, of Amherst, when speaking of this 
very subject, declared: "Our great trouble has been that we 
have sought to exact justice from the Indian while exhibiting 
no justice to him." The same careful student says, in another 
place: "The Government of the United States, which has often 
plighted its faith to the Indian, and has broken it as often, and, 
while punishing him for his crimes, has given him no status in 
the courts except as a criminal, has been sadly derelict in its 
duty toward him, and has reaped the whirlwind only because it 
has sown the wind." 

General George Crook, an authority upon all matters of 
Indian policy, says, in a letter published Oct. 16, 1879, in the 
New York " Tribune" : 

"When the Indian's horses and cattle are big enough to be of service, they 
are driven off in herds by white renegades ; when his wheat and com and veg©- 

*Beport Interior Department, 1878, p. 675. 



284 THE NOItTH AMEBIC AN BE VIEW. 

tables are almost ready for the market, his reservation is changed; and some- 
tames, as in the case of the Poneas, he is compelled to abandon everything. 
Were we to treat some of our foreign immigrants in such a manner, it would 
not take long to turn them into prowUng vagabonds, living by robbery and 
assassination." 

Is there need of further evidence that the want of law is the 
secret of this difficulty in the matter of labor? We find it in the 
reports of the Indian Commissioners. Thus, the report for the 
year 1877 recommends " a code of laws for Indian reservations, 
and appliances for dispensing justice, neither of which at present 
have any existence." It goes on to say that "there is no act of 
Congress which deals with the punishment of crimes against 
person or property (within the meaning of the common law as 
distingmshed from statutory crimes against the United States) 
committed by or against Indians within the boundaries of an 
Indian reservation." 

The report of Bishop Hare, who has seen much of the prac- 
tical working of Indian affairs, in a residence of many years 
upon the frontiers, is of great value : 

" Wish well to the Indians as we may, and do for them what we will, the 
efforts of civil agents, teachers, and missionaries are like the struggles of 
drowning m.en weighted with lesid as long as, by the absence of law, Indian 
society is left without a base." 

And to his testimony may be added the words of two agents, 
situated in widely distant parts of our country, as they speak of 
the one thing which discourages Indian labor : 

" They are not legal tenants ; they cannot make legal contracts, or eolleot 
their wages by a suit at law." — J. E. Colburn, Agent, San Bernardino, 1877. 

"I believe it to be of the utmost importance that Congress at once extend 

over Indians the jurisdiction of United States courts. Indians should be given 
to understand that they cannot commit crime and go rmpunished ; and, on the 
other hand, that they will be effectually protected by the Government in Ufe, 
liberty, and property." — B. P. Livingston, Agent, Dakota, 1877. 

But let us not form any hasty conclusion. Let us hear what 
this man from New Mexico has to say : 

" It is not the fault of these Indians that they are not, to-day, seif-support- 
ing. They have been left by the paternal Government without a home, and 
compelled to become wanderers, by being driven from place to place, when 
they have attempted to locate and cultivate the soil. They have, through me, 
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'been for almost four years begging for a home — a place where tiiey could 
farm and have schools for their children. It has thus far been denied them." 
— S. A. Sussell, Abiquin Agency, New Mexico, 1878. 

How singalar that, under such circumstances, toil should be 
unattractive to them ! But let us hear further testimony : 

" I am satisfied that some of the complaints originate in the desire of cer- 
tain parties to create a sentiment unfavorable to the Inditm, and precipitate a 
trouble which may be made the occasion of depriving the Indians of some of 

their rights." — JS. S. Danforth, Agent Utes, 1877 "If these Indians ever 

go on the war-path, it will be from encroachment on their reservation." — Geo. 
W. Frost, Crow Agency, Montana, 1878.... "A failure on the part of the 
Government to keep faith with the Indians is the cause of most of our 
troubles with them." — J. L. Burchard, Agent, Bound Valley, Col., 1877. 

The following example is perhaps not the less forcible from the 
circumstance that the writer expresses himself in a sarcastic vein : 

"From the best information I have been able to gather on the subject, I 
incline to the belief that the natural resources of the reservation are totally 
inadequate to the support of the tribe ; in which opinion I am sustained by 
all intelligent persons who are conversant with its features. Now, the Navajo 
would not exchange his desert home for the most favored spot that could be 
selected elsewhere ; and if this reservation is found to be too limited for his 
necessities, why not give him more desert t Cannot our Government afford to 
be a little magnanimous, and give to a peaceable and industrious tribe of 
Indians a few more square miles of barren sands t But I suppose it would 
be worse than folly to ask more territory for any tribe, however deserving, 
from a Government that does not secure to the Indian the peaceable pos- 
session of lands already guaranteed to him by solemn treaty stipulation." — 
John C. Pyle, Navajo Agency, Arizona, 1878. 

AU these examples are adduced to show that the making of 
labor attractive to the Indian can only be secured by extending 
to him the protection of law, by which his life, his possessions, 
his permanent residence in a particular locality, shall be assured 
to him. 

So long as the Indians are given to understand that they are 
but temporary residents on the lands they have hoped to possess 
permanently, who can expect labor to be "attractive" to them? 
And so long as white depredation goes on unchecked by legal 
protection, toil can surely never be " profitable." Let us see the 
manner in which, under the " care and guidance of the Govern- 
ment," the efforts of the Indians have failed to remunerate them 
in the past : 
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"Large trespasses have been committed, from year to year, upon these 
lands, to which the attention of the proper officers has been called ; but still 
the work of robbery and destruction goes on tmoheoked." — Geo. W, Lee, Mack- 
inaw Agency, Michigan, 1878 "The Indians are much discouraged by 

these raids, and seem to think too little effort has been made to recover their 

property." — P. B. Hunt, Kiowa and Comanche Agency, 1878 "The white 

settlers alluded to in my first annual report still remain on the reservation, 
being located on their several claims, increasing their stock and improve- 
ments, and, of course, still further encroaching on the Indians' rights." — 
James I. Patten, Shoshone Agency, Wyoming, 1878 "The cutting of cord- 
wood on this reservation by white men, to fill Government contracts and 
supply steam-boats, has provoked a very bad feeling among our Indians." — 

W. T. Sughes, Agent Standing Bock, Dakota, 1877 "Depredations by 

horse-thieves have been frequent and grievous. Many have lost their entire 
stock."— .4. C, WiUiams, Agent Wiehitaa, 1877. 

Does it not seem that the very first thing to be done in order 
to carry out Secretary Schnrz's humane proposition in regard to 
Indian labor is to remove the premium placed upon the spoliation 
of the red men by denying them an appeal to our courts ? And 
this necessity becomes still more apparent when we consider how, 
in the changeable policies of successive Congresses, the rights of 
our wards are apt to be sadly ignored. Let us have an example 
or two of this : 

" These people also claim to have been overreached in a more recent act 
of Congress (passed in 1870), wherein provision was made for the disposi- 
tion of their entire diminished reserve in Kansas. This law gives (without 
consideration to the owners) to the State of Kansas every sixteenth and 
thirty-sixth section of land for school ptirposes. This grant amounts to nearly 
four hundred thousand acres. The Indians are not disposed to question the 
right of the general Government to extend educational aid to the newly 
settled States of the West, but they do question the propriety of such magnif- 
icent donations made by a great Government to a wealthy State, at the 
exclusive expense of a weak, dependent tribe of Indians, themselves the 

wards of said Government." — Cyrus Beede, Agent Osages, 1877 " The 

most damaging effects have heretofore resulted from broken promises made 
by the Government and its officials, causing the greater part of the troubles 
with the Sioux since the treaty of 1868. It is true the Government has spent 
large sums in feeding them, but it has driven them, contrary to treaty prom- 
ises, from place to place, each time taking more of their territory, until 
nothing is left them but the 'bad lands.' The military has taken an immense 
number of arms and horses from them, and promised to return their value in 
cows." — James Jrwin, Bed Cloud Agency, Dakota, 1878. 

There is no more reason, under proper legal protection, for 
such things to occur to the Indians than there is that Maine or 
Ohio should be robbed of half its rightful territory by the 
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■caprice or blundering of the general Government. A very patent 
case, in which this is shown, is described as follows : 

"It was hoped by selling one hundred and twenty thousand acres of tiie 
reservation, as provided by a bill enacted for the purpose in 1876, that suffi- 
cient would have been realized from the sale before this time to place the 
tribe on a comfortable footing, financially, and to pay for many needed 
improvements. But, as is often the case, where the property of Indians is at 
stake, through a lameness in the law, or a misinterpretation of its provisions, 
the Indians have realized nothing from the intended sale. While, at the same 
time, the larger part of the land is occupied by squatters, towns have been 
planted, villages are growing up, and the mart of trade has been opened upon 
it, yet but few, comparatively, have signified any intention of paying for 
the lands they occupy, and those who would be purchasers are debarred by 
.such occupancy." — J. W. Oriest, Otoe Agency, Neb., 1878. 

There is no need of mnltiplying examples. The fact is that 
■the Indians are discouraged in any attempts toward self-support 
by the lack of legal protection. Iron Eye, an educated Omaha, 
made quite a sum of money by merchandising. This he loaned 
to white men, taking their notes. But he has been defrauded of 
«very cent, because he is an Indian and cannot bring suit to 
recover his money. This is a very simple case, involving only a 
few hundred dollars, but the same lack of personality before the 
law has kept thousands of Indians from recovering their rightful 
possessions, and has tended to make labor exceedingly unattract- 
ive to them. With reason does Mr. Rinehart, agent at Malheur, 
Oregon, ask: "Is it sensible to expect the Indian to feel like a 
man when he is forced to continue the life of a beast, placed 
under a galling restraint, and allowed a ration so scanty as to 
put him in the position of a half -fed pauper ?" And speaking of 
this very subject, Hon. Horatio Seymour, a wise and thoughtful 
student of Indian affairs, has declared as the secret of the whole 
difficulty: "Every human being born upon our continent, or who 
^iomes here from any quarter of the world, whether savage or 
■civilized, can go to our courts for protection — except those who 
belong to the tribes who once owned this country. The cannibal 
from the islands of the Pacific, the worst criminals from Europe, 
Asia, or Africa, can appeal to the law and courts for their rights 
of person and property — all, save our native Indians, who, above 
all, should be protected from wrong." 

The second point in Secretary Schurz's programme of reform 
is " that they be educated, especially the youth of both sexes." 
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In this respect, great progress lias already been made, and th& 
" certain philanthropists " to whom Secretary Schurz appealed for 
aid in this work, through the columns of a New York paper, 
would heartily render any assistance in their power. But we 
find that education among the Indians has been seriously ham- 
pered by the same legal disability that has, as we have seen, inter- 
fered with their progress in love of labor. The history of every 
enslaved race has shown that there can be very little incentive 
to education and progress so long as the student's personality 
and manhood are ignored. And, although the number of appli- 
cants for school privileges is larger now than ever before, the 
Indians are not an exception to the rule that an oppressed man 
naturally resists the ways and custom of his oppressor. An 
educated Indian is no nearer legal protection than the most 
ignorant of his tribe — his superior culture only serves the pur- 
pose of rendering his deprivations more galling. 

Let us see if the official records bear us out in this conclusion. 
Mr. S. W. Marston, Muskogee agent, Indian Territory, declares 
that his great difficulty in leadtrig Indians to higher attainments 
in education and refinement is as follows : " If a white man sees 
fit, in his depravity, to infringe upon the rights of an Indian, or 
to violate his pledge or contract with him, he has no redress 
whatever, as there is no tribunal to which he can appeal for 
justice." Speaking of the discouragements he has had in a life- 
long effort to aid the Indians by education, Bishop Whipple says i 
" The Indian is the only human being within our territory who 
has no individual right in the soU. He is not amenable to or 
protected by law. The man has no standing before the law. A 
Chinese or a Hottentot would have, but the native American is 
left pitiably helpless." In reply to inquiries sent out to all 
agents to ascertain to what the illiteracy of the Indians is due, 
thirty-three responded "lack of facilities," six "aversion," and 
nine "both" ; while in every case where the details of this "lack" 
and this "aversion" are given, the cause is seen to be want of 
legal status. By the treaty of 1876, the Sioux were promised 
teachers and the protection of the law. Two years later the 
Sioux Commission reported as follows: 

"We would call attention to the urgent necessity for fulfilling the obliga- 
tions of the treaty of 1876, whieh guarantees to these Indians the protection 
of the United States laws." 
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As showing tlie obstacles the pride of the Indians must get 
over in order to desire the white man's education, take the 
following: 

" The Chippewas have grievanoes that'would make white men tear their 
hair and howl, from one end of the country to the other; but they prefer to 
submit quietly and peaceably to the powers that be, praying without ceasing, 
hoping continually that the good men of the Great Father's household wHl yet 
hear and answer their petitions by the necessary legislation. If the Govern- 
ment would pay these poor people halt what is justly their due under former 
treaties, they could, and would, Uve comfortably for many seasons to come." — 
J. L. Mahan, La Pointe Agency, Wis., 1878. 

And one of the most excellent of our many recent Indian 
Commissioners, when entreating that the obstacles in the red 
man's pathway may be taken away, cries out: "My predecessors 
have frequentiy called attention to the startling fact that we 
have within our midst two hundred and seventy-five thousand 
people for whom we provide no law." 

Consequently, it seems almost seK-evident to "certain philan- 
thropists" that, in the practical management of Indian education, 
the granting the Indian legal status is of prime and immediate 
necessity. Of all education, we think Bishop Whipple's words 
are as true as of Christian education: "With justice, personal 
rights, and the protection of law, the G-ospel wiU do for our red 
brothers what it has done for other races : give to them homes, 
manhood, and freedom," And we indorse fully the words of 
President Seelye: "The jurisdiction of the courts and the pres- 
ence of the Grovernment should be felt in the Indian Territory, 
and upon every Indian reservation, as powerftdly as in the most 
enlightened portions of the land. The court should go as early 
as the school, if not before, and is itself an educational agency of 
incalculable importance." And we leave the point with this 
quotation from the report of a most cautious agent: 

" The failure of the Department to carry out the provisions of Section 3 of 
the existing treaty with these Indians has, doubtless, had much to do with the 
successive failures of teachers and agents in the matter of education."— Jofc» 
C. Pyle, Navajo Agency, Arizona, 1878. 

The third provision of Secretary Schurz's programme is " that 
they be individualized in the possession of property by settlement 
in severalty, with a fee-simple title." This may be thought a 
solution of the whole problem ; but how it can prevent, or «ven 
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diminish, the spoliation of the Indians, without previously ex- 
tending the privileges of the law to them, we are unable to see. 

To render our philanthropic notions on this subject at all 
reasonable, we must briefly survey the Indian's individual atti- 
tude before the law. It may betoken arrogance to attempt such 
survey, since Secretary Schurz, in his article, says: "I do not 
intend to go here into a disquisition on the legal status of the 
Indian, on which elaborate treatises have been written, and 
learned judicial decisions rendered, without raising it above dis- 
pute." But the charge of arrogance falls when it is understood 
that the whole matter can be settled by quoting Secretary 
Schurz's own words. He has not long been of the opinion that 
the legal status of the Indian, so far as property is concerned, 
presents any pectdiar difficulties. When the case of the Poneas 
was under discussion, he declared most positively that no Indian 
has the right to appear in court, claiming his own. "Such a suit 
cannot be brought at all"; "the taking of the Ponea case into 
the courts is impossible of accomplishment"; any hope in that 
direction is "unattainable." There seems to be no hesitation in 
these deliverances. The legal status of the Indian seems to have 
been involved in mystery only quite recently — in fact, since 
certain unofBeial philanthropists have presumed to pry into it. 
Mr. Schurz, in these former declarations, continues to say. "The 
Supreme Court has repeatedly decided" on his side of the ques- 
tion; " the decisions are clear and uniform on this point"; among 
lawyers he consulted, " not a single one" held a view different 
from his ; the Indian's disability " has been decided by the 
Supreme Court so clearly and comprehensively that further test- 
ing seems utterly futile." When there was danger of this 
troublesome case getting into the courts, in spite of ail these 
decisions, the Commissioner of Indian Affairs, acting, if he did 
his duty, under the' supervision of Secretary Schurz, caused the 
following Associated Press dispatch to be published : 

" The Commissioner of Indian Affairs says, with reference to the ease, that 
the United States District- Attorney has been directed to appear and endeavor 
to have the writ dismissed. He takes the ground that under the law, and 
according to repeated decisions of the Supreme Court, the Indians stand as 
wards of the Government, and are under the same relations to the Govern- 
ment as minors to their parents or guardians ; that the law forbids them to 
make contracts, and such contracts, if made by them, are void. No attorney 
has the right or can appear for an Indian, unless authorized to do so by the 
Indian Department." 
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There is no mystery here in reference to the legal status of 
the Indian. 

What possible benefit would there be in endowing the Indians 
with lands in severalty, if their standing before the law remains 
unchanged? Big Snake or Two Crow could as easily be put off 
a quarter section as the tribe off a reservation. The individual 
Indian could be robbed of his ponies as well as a tribe. The 
damor of neighboring white men would not be any more Mkely 
to cease, and the excuse offered for them by Secretary Schurz 
might still be in force, viz. : the Indian might still have more 
land than John Smith, and so might be regarded as standing in 
the latter's way in his glorious progress toward civilization. In 
fact, the condition of affairs would be worse. Opportunity for 
individual stealing would be increased, the armies of the United 
States might not even pretend to be available for the help of 
single Indians, and the courts would be as thoroughly barred 
against them as now. 

It is only fair to Mr. Schurz to say that in one of his earlier 
deliverances he has presented a solution of the difficulty. Doubt- 
less he would be glad to have the matter pass by in silence, for it 
is certainly the most astounding slip of judgment that ever a 
great man was guilty of. In defending his chosen plan of grant- 
ing land in severalty to Indians, he says that when this is done 
*' the Indian will stand in the eye of the law just like any other 
owner of property in his individual right, and, as a matter of 
course, will have the same standing in court." This is an amaz- 
ing non sequitur. How the dividing up of a tract of land will 
bestow upon the possessors legal rights which they now have 
not, would be difficult to show. How the passing by Congress 
of a bill that does not extend legal protection to the Indians can 
overturn aU the decisions of the Supreme Court on this subject, 
Mr. Schurz did not think it worth while to state. If the Indian 
were not directly, and as an individual, disqualified by express 
statute for appeal to the courts, the above plan might be avail- 
able. But so long as the Judiciary Act of 1789 remains in force, 
so long as the courts cannot regard the Indian as endowed with 
civil rights, and cannot clothe him -with them, the accepting a 
deed for one hundred and sixty acres of land will not give the 
Indian a white man's place before the law. In fact, Mr. Schurz 
in his article seems to have abandoned the opinion of the sub- 
stantial unity of these two things, for, in his programn»e for the 
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practical maaagement of Indian affairs, he includes the one, but 
omits the other as being of no present utility. 

That law must go before the granting of land in severalty is 
shown by this — that Indians have now certain individual pos- 
sessions which are not in the slightest degree safer from the 
greed of white men. Ponies, clothing, cord-wood, belong to 
them personally, yet if they are stolen there is no legal redress. 
Jacob Vore, of Nemaha Agency, Nebraska, having seen many 
evidences of this, recommended, during every year of his employ- 
ment by the Government, "enactment of laws protecting 
Indians in their individual rights, with respect to person and 
property." It is, hence, difficult to see how the placing of land 
upon the same footing with clothing and cord-wood will neces- 
sarily make its possession secure. 

For aU these reasons, it seems to us that the programme of 
Mr. Schurz can only be secured by declaring that the Indian is a 
person before the law as the first and aU important thing. When 
his possessions are secure, his labor wiU be both profitable and 
attractive; when he feels himself a man, he will desire his own 
and his children's education; when he can be protected by law, 
the granting of land to him in severalty will be something more 
than a pretentious form. Five years ago the Sioux Commission 
made this report to Congress: 

"A great crisis has arisen in Indian affairs. The wrongs of the Indians 
are admitted by all. Thousands of the best men in the land feel keenly the 
nation's shame. They look to Congress for redress. Unless immediate and 
appropriate legislation is made for the protection and government of the 
Indians, they must perish, and our country bear forever the disgrace, and suf- 
fer the retribution of its wrong-doing. Our children's children will tell the 
sad story in hushed tones, and wonder how their fathers dared to trample on 
justice and trifle with God." 

If this were done, Indians all over the country would soon lay 
aside their tomahawks, as Standing Bear did when he was 
released by Judge Dundy, and with him would say: "We have 
found a better way." 

WhjjIam Justin Habsha. 



